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John Austin (1790-1859)

From The Province of Jurisprudence Determined
Legal Positivists reject all the evaluative requirements for law posited by Natural Law theorists: reason, common good, justice.
LAW

“A law, in the most general and comprehensive acceptation in which the term, in its literal meaning, is employed, may be said to be a rule laid down for the guidance of an intelligent being by an intelligent being having power over him.”

TWO KINDS OF LAW:

1) DIVINE LAW:  Laws set by God to him human creatures;

2) HUMAN (POSTIVE) LAW: Laws set by men to men (sic).

The province of jurisprudence is positive law.

Positive law is set by political superiors to subordinates.

All laws are commands.

COMMANDS
Expressions of a wish that another do or refrain from some action 

+

Willingness and ability to inflict evil on the other should he not do as commanded.

The person to whom the command is issued (the subordinate) is bound or obliged, under a duty, to do as commanded.

Duty and command are correlative.

Sanction is the evil to which the commanded is liable (punishment is a subset of sanctions).

Laws are distinct from occasional or particular commands.  Laws are general in the sense that they oblige generally to acts or forbearances of a class.  Occasional or particular commands, by contrast, oblige to a specific act or to acts determined specifically or individually.

Laws are set by superiors to inferiors.  A superior is a person with power to inflict evil or pain sufficient to induce the inferior to comply with his will.  A superior has the power to enforce compliance with his wishes.

Thus that “all laws emanate from superiors” is a tautology.

Relate this condition to Divine Law.

What element in this account suggests that law need not be an ordinance of reason?

SOVEREIGN

Who is the superior needed to make human law?

The Sovereign: A person or group of people who exercise political sovereignty in an independent political society.

(1) The bulk of the given society is in a habit of obedience or submission to a determinate and common superior (individual or determinate body or aggregate of individuals).
(2) The determinate and common superior is not in a habit of obedience to a determinate human superior.

Independent sovereign + subjects = independent political society.

THINGS WHICH ARE NOT LAW BUT ARE WITHIN THE PROVINCE OF JURISPRUDENCE

1) ‘Declaratory laws’: interpretations of laws / explanatory rules.


Not commands.


Do not impose new duties.

2) ‘Laws’ to repeal laws, release from duties, revocations of commands.


Create “permissions” rather than duties.

3) ‘Imperfect laws’ or laws of imperfect obligation.


Lack a sanction, and so impose no duty.

All three pose problems for the command theory of law.

Another possible challenge to the command theory: some laws merely establish legal rights, rather than duties.  Austin denies this possibility.  He insists that all laws creating rights impose correlative duties.

Positive law must be distinguished from other things with which it is confused because they are related by resemblance or analogy.

MORALITY

Morality as an aspect of God’s law:

· rules concerning human conduct for the good of human beings, especially insofar as they support mutually beneficial cooperation and the common good;

· morality as it ought to be, if it conformed to God’s law;

· deserving of approbation;

· utility is an index of.

Positive morality: 

· morality as it is; 

· rules concerning human conduct;
· includes much more than we currently think of as concerning morality (etiquette, sexual mores, rules of voluntary associations, international agreements, etc.);

· set and enforced by mere opinion, the opinions or sentiments held by a body of indeterminate men (sic.);

· may or mat not be worthy of approval (approbation);

· may be based on ignorance, fear, self-interest, prejudice.
International Law


· ‘International law’ regards the conduct of sovereigns in relation to one another.
· No superior / subordinate relation, no habits of obedience.  
· So it cannot be part of positive law.

· It is set and enforced by general opinion, and so belongs to positive morality.

Constitutional Law
· The sovereign one or many cannot be bound by positive law.
· There can be no legal limit to legislative power.

· So there can be no such thing as ‘constitutional law’ as a restraint on sovereign power.

· Must be part of positive morality or the law of God (divine law). 

Customary Law
· Can custom become law?

· Is it a command, set by superiors to inferiors?

· Is it (subordinate) judge-made law?

· Custom becomes law when it is adopted by the courts (judges) and enforced by the state.

· Judges have subordinate law-making power.

· It can be assumed when judges make custom into law that the political sovereign gives tacit consent to this creation of law, because the superior does not change it.

THE RELATION BETWEEN POSITIVE LAW, POSITIVE MORALITY AND GOD’S MORAL COMMANDS (UTILITY)

May coincide or overlap; may not coincide or overlap; may conflict.

Law as it is may not be law as it ought to be; there can be morally bad laws.

The Separation Thesis:

“The existence of law is one thing; its merit or demerit is another.  Whether it be or not be is one enquiry; whether be or be not conformable to an assumed standard, is a different enquiry.” (p. 50)

Natural Law theorists insist that there is a necessary connection between law and (correct) morality.  Legal Positivists deny this.

Blackstone (representing natural law) insisted that human laws that contradict the law of God are not valid or obligatory.  The only sense in which Austin accepts this is to grant that the obligation imposed by morally bad positive law is outweighed by the greater obligation to obey God.  But God’s commands are superior to human commands, and impose weightier obligations, only because God has the power to impose more severe sanctions, more certainly.

Even if a positive law contradicts divine law, it is still law. It will be enforced.

The doctrine that an unjust or immoral law is not really law is a pernicious doctrine: The law of God (revealed or measured by utility) is uncertain and contested.  To claim that positive laws not meeting such an uncertain standard are not really laws and impose no obligation to obey leads to anarchy.

That human laws that contradict divine laws are not laws “is to talk stark nonsense”.

· The doctrine that an unjust law is not law is nonsense, because law itself is the standard of justice (it determines what people are due or owed). 

· What deviates from any law is unjust with reference to that law, though it may be just with reference to another law of superior authority.  

· “Just” and “unjust” simply imply a standard and conformity to it. Positive law provides such a standard, whether it is morally good or not.

Might makes right.
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