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Setting the Stage:  Civil Rights in Canada and the Pre-Charter Era

Ronald Dworkin, a contemporary legal theorist, has described the basis of rights in a liberal society as follows: "We might say that individuals have a right to equal concern and respect in the design and administration of the political institutions that govern them .... [T)hey possess [this right] not by virtue of birth or characteristic or merit or excellence but simply as human beings with the capacity to make plans and give justice" (3). Four scholars (Paul Sniderman, Joseph Fletcher, Peter Russell and Phillip Tetlock) have conducted research into the thinking of Canadians about human rights and have concluded that those who are committed to civil liberties show "a generalized commitment to tolerance." As well, these authors argued that a commitment to individual rights can coexist with a commitment to the larger community.

Building on these approaches, I adopt the position that at the basis of the concept of human rights or civil liberties is the belief that every human being deserves - and owes to others - respect and fair treatment. Human beings deserve these things simply because they are human beings.

This definition of rights-consciousness emphasizes that rights are not simply claims that individuals can demand with no respon​sibilities attached. In order to have rights, rights-bearers have a coin​cidental responsibility towards others to tolerate their rights. Some, like Canadian political philosopher C.B. Macpherson, would go further and argue that rights-bearers also have a responsibility to take action to ensure that others have the opportunity to exercise their rights, that is, to pursue self-realization.

Controversies about rights often involve the question of whether individuals' personal claims or their responsibilities to others should be given priority. Such issues can rarely be resolved through applying "correct" legal reasoning. Rather, what is involved is human rights policy-making.

Civil Rights

Rights and Freedoms

The phrases "human rights" and "civil liberties" are often used inter​changeably, as they are in this book. However, a distinction can be made between rights and liberties that helps to shed some light on the content of the more general concept of civil rights. (See Hohfeld, Lederman (1) and Hart.)

A "liberty" can be thought of as the ability to do something without constraints imposed or permitted by the state. For example, freedom of expression and freedom of religion can be considered as liberties in this sense.

A "right" can be regarded as the consequence of a duty that is placed on an individual or on the state either by law or by some higher authority. For example, some of the legal rights and language rights in the Charter can be regarded in this way. They are rights owed to individuals because of duties imposed by law on the state. Section 10(a) of the Charter gives to the state the duty of informing "prompt​ly" persons who are arrested or detained of "the reasons therefor." As a result of the state's legal duty, "everyone" has a "right." Similarly, section 18(1) of the Charter provides that Parliament "shall" print and publish in English and French all "statutes, records and journals." Because of this duty, Canadians have a right to certain bilingual documents. However, if the legal duty were ever repealed, the right would cease to exist.

According to those who adhere to one of the schools of "natural law" (for example, Plato, Aristotle, St. Thomas Aquinas, Locke and Rousseau), a law of nature can impose certain duties on the state regardless of whether these duties are enshrined in a government's laws. The laws of nature that give rise to natural rights may derive from correct reasoning or from a deity.  However, according to "judicial positivists" (like Jeremy Bentham, John Austin and H.L.A. Hart), only laws made by legislatures can impose duties on governments. The positivists take this position be​cause, among other reasons, the natural law theorists themselves do not agree about the content of the supposed "laws of nature."

Approaches to rights based on natural law theories have been more influential among jurists in the United States and the continent of Europe than among jurists in the Anglo-Canadian tradition. Even so, it is possible that judges may draw from natural law concepts of rights when interpreting the general phrases in the Charter.

Whether a person adheres to a positivist or natural law conception of rights may depend to some extent on whether government is viewed as friend or enemy. For some, government in a democracy represents community interests. From this perspective, a government's role in the human rights field is primarily to ensure that optimum conditions exist for citizens to use their rights and freedoms. These people are likely to view rights from a positivist standpoint because government, as an instrument of the people, can generally be trusted to take appropriate action. For others, those who control government - even in a democracy - tend to run it in their own self-interest or for the wrong interests. Thus, government itself is the major threat to human rights, and a legal fence needs to be erected to keep governments within bounds. These people may tend to believe in natural rights.

The fact that the Charter refers to both rights and liberties is reflected in its full title - the Charter of Rights and Freedoms. Yet it is not always possible to distinguish easily between a right and a liberty. For example, it is not clear whether the right to retain counsel in section 10(b) means a right that is a result of a duty imposed on the state to ensure the provision of counsel, or that persons who are arrested or detained are at liberty to choose a lawyer, or both. As a result, I have not attempted to distinguish in any systematic way between rights and freedoms when describing the Charter. Supreme Court judges have on occasion referred to this distinction when inter​preting the Charter, as noted in chapter 7.

The terms "human rights" and "civil liberties" are emotionally charged. Some feel strongly that they are entitled to certain "natural rights," and they become very zealous about protecting them. In addition, both Thomas Pocklington and Cynthia Williams have noted a tendency in recent years to frame what were formerly called politi​cal demands as human rights claims. For example, we now hear about a student's right to a student loan, non-smokers' rights, or the right of autistic children to expensive government-funded therapy.
 Donald Smiley (3) has suggested trans​lating the term "right" into "claim upon the state" in order to promote clearer thinking about the appropriateness of such claims without the emotional overtones.

Rights in Liberal Democracies

In societies in which interpersonal respect, self-worth and fairness are considered important either for religious or secular reasons, these values have been promoted in culturally specific ways. In Western liberal societies, civil rights claims have traditionally involved one or more of three elements:

•Individual citizens should have a wide range of freedom to think and do as they please, subject to some limits intended to prevent harm to others or to promote particular social goals. This element has two implications: first, that govern​ments must refrain from acting so as to restrict freedom unnecessarily, and second, that governments must sometimes act to ensure the protection of freedom. For example, govern​ments must refrain from interfering with religious ceremonies but should act to protect worshippers who are physically threatened by their opponents.

•In situations in which it is acceptable either for the state or another citizen to restrict an individual's freedom, certain principles of fairness must be followed that are intended to ensure that freedom is not restrained unnecessarily. For ex​ample, those accused of criminal activity are presumed innocent until proven guilty before an independent and impar​tial judge.

•The same standards of freedom and acceptable restraints should apply equally to everyone unless there is a valid reason why they should not. This is because all people are        considered as equally deserving of respect.

    A well-known example will help to illustrate these elements. In 1988 the Supreme Court struck down section 251 of the Criminal Code, the law that prohibited abortions unless they endangered a woman's life or health and unless they had been approved in advance by a hospital abortion committee (Regina v. Morgentaler [100]). Newspaper head​lines on the day the decision was announced proclaimed that the Supreme Court had declared that the Charter provided a right to abortions. These headlines were misleading. What the Supreme Court had actually decided was that Parliament had restricted abortions in an unjust manner. For example, Chief Justice Brian Dickson noted that a woman who wanted an abortion had to prove that the continued pregnancy would endanger her "life or health," but no definition of “health" was given in the legislation. Unfairness was created here, as the woman wanting an abortion would not know what standards of proof she would have to meet. Furthermore, five judges criticized section 251 because it condoned unequal access to abortions. As a result of the procedural barriers the law had erected, only 20 per cent of Canadian hospitals could or would perform abortions. Therefore, in many areas of Canada, abortions could not be obtained at all. The Supreme Court decision meant that if Parliament wanted to regulate abortions, it would have to do so in a way that respected the guaran​tees of procedural fairness, or "fundamental justice," in section 7 of the Charter.

The Supreme Court's decision about the abortion law illustrates two of the three elements included in the liberal democratic concept of civil liberties or human rights. With respect to the second element - procedural fairness - the Court decided that the limits to a pregnant woman's "liberty" and "security of person" must meet specific standards of procedural fairness. In relation to the third ele​ment - equality - the Court held that the same freedoms, restraints, and standards of procedural fairness should apply to all women in Canada who are contemplating an abortion. (The Court did not rely on section 15, the equality rights section of the Charter, but on the general notion that rights apply equally to everyone.) The Supreme Court did not consider the issue related to the first civil liberties element - optimal freedom - specifically, whether the Charter rights to liberty and security of the person include a right for pregnant women to decide whether to have abortions. This is because judges usually prefer to decide cases on the narrowest and simplest grounds, and in this case, the procedural question was the easiest to decide. This important decision will be discussed in more detail in chapter 5.

In many countries, a controversy over whether women have a right to obtain abortions would not arise. Canada is among a minority of countries that proclaim an important place for civil rights in their systems of government. We share this viewpoint with the citizens of other countries that adhere to the liberal-democratic tradition. The liberal democracies tend to place a higher value on civil rights because of the heritage of their religious, ideological, economic and political traditions, which stress the importance of individual initiative and which regard most persons as capable of making prudent decisions about how to use their freedom.

The belief in individualism, which is so much a part of our political culture, is not shared by a great many of the world's governments. Some governments with a Marxist ideology, for example, claim that the logic of capitalism prevents the owners of capital from making economic decisions that will benefit the entire community. From this perspective, the capitalist economic system compels the owners of capital to exploit labour. Economic freedom for capitalists necessarily results in economic servitude for labour.

In an authoritarian state like Singapore, civil liberties are viewed by the government as an impediment to stability and economic growth. A prominent government supporter once asked, "How many Singaporeans really want free speech, anyway? They want orderliness, a decent living.... We must keep [sensitive issues like race, religion and language] under control." In even more repressive authoritarian states like Pakistan, where the government can stave off the majority only with military force, permitting civil liberties would only intensify the problems of holding on to power. In a fundamentalist religious state like Iran, ideas and activities that vary from the government's interpretation of the official religion are con​sidered to be wrong; to permit them would be to condone evil.

Limits to Rights

Even in the liberal democracies, individual freedom is far from ab​solute, and inequality in treatment is often acceptable. The following are several examples of generally accepted restrictions on liberty, procedural fairness or equality in Canada:

· Inequality of treatment is practiced in numerous cases of relevant differences in ability. We also tolerate a very une​qual distribution of wealth, which contributes to social ine​quality.

· Freedom of expression does not include the right to dissemi​nate false information. Thus, it is possible to sue for libel, and there are laws against misleading advertising and per​jury. In 1990 Alberta high school teacher James Keegstra was convicted of the Criminal Code offense of willfully promoting hatred against a recognizable group.
 Keegstra, a holocaust denier, taught his students that a Jewish conspiracy was planning to control much of the western world. The Court considered that the prohibition of the promotion of hatred was a "reasonable limit" to freedom of expression. The government's desire to promote public order gives rise to another set of restrictions. Individuals cannot carry a hand​gun unless they are police officers or otherwise licensed to do so. Furthermore, civil liberties can be suspended, within limits, to punish or rehabilitate criminal offenders, or to keep them from creating additional disorder.  

· Emergencies, such as wars, epidemics or forest fires, some​times cannot be dealt with effectively unless certain human rights are temporarily curtailed. Canada's new federal Emer​gencies Act, which received unanimous consent from the House of Commons in 1988 and replaced the old War Measures Act, outlines the situations in which the federal government would consider itself justified in assuming emer​gency powers.

· The unrestricted practice of some rights results in a violation of other rights. There is perhaps no clearer example of this conflict of rights than the abortion issue: an unborn child's right to life versus a pregnant woman's right to liberty and security of the person. Another example consists of the "gag orders" judges sometimes place on the publication of infor​mation pertinent to a controversial trial. There is a conflict between the accused person's right to a fair trial and the freedom of the media. In such cases of conflict between two incompatible rights, one or both will have to be limited in order for the conflict to be resolved.

· There are numerous restrictions on our freedom so that im​portant public policy goals can be promoted. For example, Canadians are forced to contribute towards the cost of health​care services, whether or not they use them, and doctors are in general not allowed to extra-bill. Our federal and provincial govern​ments claim to support free enterprise, but intervene regular​ly in the marketplace in the name of fair competition, con​sumer protection and labour peace.

· Although we are a relatively tolerant society, accepting a diversity of moral standards, there are nevertheless certain moral prohibitions that restrict our liberty. According to public opinion polls, the majority of Canadians support the laws that restrict prostitution and hard-core pornographic films and videos.

It is obvious, then, that our commitment to freedom and equality in Canada is not absolute. We value these principles but within what we consider to be reasonable limits. Our beliefs about the balance between rights and limits are the product of our religious, philosophic, economic and political convictions. If there are diverse opinions about these matters - as there obviously are in Canada - there is bound to be disagreement about the appropriate border between rights and limits.

John Stuart Mill, the nineteenth-century English philosopher, claimed that restrictions on our liberties were justifiable only to prevent harm to others. Many of the restrictions noted above could be considered as measures to prevent individuals from harming others. With regard to limits designed to promote public policy goals. However, the harm principle is not always clearly evident. Concerning the legislation on morality issues, the harm principle is the least evident. Nevertheless, it is possible that indulgence in pornography is associated with the tendency to commit various crimes; the scien​tific evidence here is inconclusive. It is also arguable that prostitution encourages relationships of exploitation and subservience, but it is not clear to what extent this "harm" has a ripple effect beyond the willing participants. Plainly, there is no easy solution to the problem of where to draw the line between rights and limits.

The thinking of Canadians about rights and limits depends on the nature of their rights-consciousness. There are four major sources of rights-consciousness in our society: the liberal political ideology, the emergence of democratic values, the impact of the American Bill of Rights on our thinking, and Canada's bilingual and bireligious heritage.

The Origins of Rights-Consciousness

Liberalism

The political philosophy of liberalism, which stresses individual self​-determination and equality, developed in the context of a number of events that occurred in Europe several centuries ago. First, the Renaissance, which spread across Europe in the fifteenth century, celebrated with new vigour "the dignity of man." Second, the Protes​tant Reformation of the sixteenth century led to rebellion against the rigidly hierarchical structure of church and state. Luther's theology - that human beings could establish individual relations with God and that the church authorities were not necessary as intermediaries - set the stage for the further development of individualist ideals, especially in an England beset by civil wars in the seventeenth cen​tury.
In these wars, the traditional order was pitted against the new ideals of individualism: the traditional hierarchical church against the in​dividualist reformers, the absolute authority of the monarch against the supremacy of Parliament, judicial subservience to the crown against judicial independence, the economic privilege of the nobility against the rising merchant class. In the "Glorious Revolution" of 1688, the new order triumphed. The revolution resulted in the supremacy of Parliament and provided for the impartial application of the law, new economic freedom for the merchant class and some​what greater religious toleration. John Locke, who wrote his Second Treatise on Government in 1690, became the chief philosopher of the age.

Locke attempted to convince his readers of the inherent rationality of the new political system. He began with the premise that human beings are basically reasonable. If they could wipe the slate of history clean and negotiate a new social contract, they would agree on the need for creating a government. This government would provide the necessary social order so that people could pursue their own in​dividual goals in life. It follows that government must exist only by the consent of the governed and for the benefit of the governed.

To give all people an equal chance to pursue their goals, an elected legislature should enact laws that would be equally applicable to all citizens. As Locke put it, the laws are "not to be varied in particular Cases, but [there should be] one Rule for the Rich and Poor, for the Favourite at Court, and the Country Man at Plough." So that the laws could be administered without favouritism, administrative officials and judges should act impartially. In other words, the state would be ruled by equally applicable, impartially administered laws, not by the arbitrary whims of government officials. This principle became known as the rule of law. The preamble to the Canadian Charter of Rights and Freedoms proclaims that Canada is founded on "principles that recognize ... the rule of law."

Locke's political philosophy became known as liberalism. During the eighteenth century, the ideals of liberalism took a firm hold on the property-owning classes in the United Kingdom. Judicial independence - an essential precondition for the rule of law - was guaranteed by an act of Parliament in 1701. Certain human rights, such as freedom of speech, religion, assembly and association, be​came accepted as constitutional principles. These principles were respected to the extent that politicians and public servants had the knowledge and integrity to observe them, and to the extent that voters would not re-elect governments that violated them.

The ideals of liberalism had an important influence on the courts in England. Since the twelfth century, whenever Parliament had not provided a law to define how a dispute should be settled, the courts would settle the dispute according to what the judges believed to be the community standards. The decisions of the higher courts became precedents for the deciding of future cases. The whole body of this judge-made law became known as "the common law." With the advent of the ideology of liberalism, the judiciary expanded the com​mon law to reflect liberal ideals.

The most important method the courts developed to protect in​dividual freedom was to pay strict attention to the principle of the rule of law. Pursuant to the rule of law, government officials may act only if authorized to do so by a law enacted by the legislature, and the law is presumed to apply equally to all. A good example of the application of this principle is the case of Entick v. Carrington [36] in 1765. A British cabinet minister had signed a search warrant that no law had given him the power to sign. The person who had been searched illegally was successful in suing the crown for trespass.

Another principle developed through the common law to prevent unnecessary restrictions of a person's liberty when confronted with the power of the state in court was mens rea (guilty mind). Pursuant to this doctrine, a court will refuse to convict unless it can be shown that an accused person intended to commit the act of which he or she is accused or that the person acted recklessly. Other safeguards developed through the common law include the principle that the crown must prove its case beyond a reasonable doubt in a criminal prosecution, that confessions will not be accepted by judges unless they are given freely, that an accused person cannot be compelled to testify and that no one can be forced to incriminate himself or herself. In addition, the courts developed procedures known as "prerogative writs," which are court orders intended to help remedy unlawful violations of public liberties by government officials. The best known of these is the writ of habeas corpus, which is intended to determine whether a person who has been imprisoned has been dealt with according to law.

These common-law principles and procedures are all reflected in the Canadian Bill of Rights and the Charter of Rights and Freedoms. 
It should be noted that the liberal ideology has a number of variants. There is the rationalist approach characteristic of the En​lightenment and American liberalism, which claims that correct reasoning can accurately describe natural rights. In contrast, there is Burkean liberalism (also known as conservatism), which is skeptical about the ability of human beings to devise "correct" solutions through the reasoning process and is more inclined to trust the lessons of history. Peter Russell (9) claims that Canadian liberalism has more in common with the Burkean tradition. Liberals like Ronald Dworkin stress the respect that each individual is owed - and this is particular​ly true of American liberalism - while other liberals place more weight on the respect that is owed to others and the community as a whole. Patrick Monahan maintains that Canadian liberalism has a more communitarian flavour than the highly individualistic American liberalism.

The Development of Democratic Values

After the Glorious Revolution, the people who could elect the mem​bers of the House of Commons were those with newly established economic power - property owners. The franchise remained ex​tremely limited; because of property qualifications, only the weal​thiest 5 per cent of the population could vote. Thus, as C.B. Macpherson (2) has pointed out, the United Kingdom became liberal long before it became democratic.

Adam Smith became the philosopher of economic liberalism during the eighteenth century, emphasizing the overall benefits that would accrue to society if individuals had as much freedom as pos​sible to pursue their economic goals. The emphasis that liberalism placed on equality - equal access to the marketplace, equal applica​tion of the law - eventually caused the disenfranchised propertyless classes to demand equality in the right to vote. Thomas Paine became their spokesperson, and his famous book, The Rights of Man, became their rallying cry. Yet the extension of the franchise was slow to be accepted, both in the United Kingdom and Canada. This was because of the fear that the poor might take advantage of democracy to limit the freedom of the upper classes.

In Canada, since property qualifications limited the franchise in 1867, and since women were disenfranchised, the country at that time could not be considered democratic. But the logic of the liberal ethic of equality proved too strong for the privileged classes to resist, and by 1920 the franchise had been extended to most non-native adults in federal and provincial elections, except in Quebec, where women were not granted the right to vote until 1940. Native people who lived on reserves were not enfranchised until 1960. Some groups adults were excluded from voting until Charter litigation – or the fear of it – resulted in their enfranchisement:  prisoners, the mental​ly incompetent and judges. (Judges had previously been prohibited from voting as a mechanism to promote their impartiality and inde​pendence.)  It was not until the Charter came into effect that the right to vote received recognition in the written constitution. Charter challenges to the remaining restrictions on the right to vote will be discussed in chapter 4.

Thus, while the right to vote and to participate in the political life of the country is recognized today as an important human right, it was slow to be accepted. By 1960 the almost-universal adult franchise had achieved the status of an unwritten constitutional principle in every part of the country.

The U.S. Bill of Rights

The American Declaration of Independence of 1776 reflected the liberal ideals of individual freedom and equality:

We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain un​alienable Rights, that among these are Life, Liberty and the pursuit of Happiness. That to secure these rights, Governments are in​stituted among Men, deriving their just powers from the consent of the governed.

Much of the impetus behind the American Revolution was the idea that an independent America could protect human rights more effec​tively than had the British colonial administration. The more influen​tial framers of the U.S. constitution, such as James Madison and Alexander Hamilton, thought that the checks and balances built into the 1787 constitution would be sufficient to protect civil liberties, especially with regard to the Congress, which was granted a limited list of powers. However, some state leaders were not so trusting. In order to secure the ratification of the constitution by the states, a bill of rights was added in 1789 consisting of the first ten amendments to the constitution.

The bill enumerated the civil rights the newly independent Americans were most worried about losing, based on the experience of their colonial heritage. It prohibited the U.S. Congress from restricting freedom of speech, of the press and of assembly, and from adopting an official state religion. It protected certain procedural rights: not to be subjected to unreasonable searches or seizures, not to have to testify against oneself, not to be punished twice for the same offence, not to be deprived of life, liberty or property except through the due process of law, and not to be subjected to cruel and unusual punishment. It also contained some positive legal rights: to a speedy trial, to a jury in more serious cases and to reasonable bail. There were also rights that might seem odd to us today but were of particular concern to Americans because of abuse suffered at the hands of British soldiers: a right not to provide accommodation to soldiers and a right to bear arms.

Three amendments added after the civil war abolished slavery, extended the guarantee of due process and equal protection to the state jurisdictions, and prohibited racial discrimination concerning the right to vote. Three more amendments added in this century gave women the right to vote, abolished the poll taxes that some states had been using to disenfranchise blacks, and set a uniform voting age of eighteen years. The history of the American Bill of Rights indicates that a society's approach to rights evolves over time.

Most of the human rights the Americans placed in their constitution had been recognized as constitutional principles in the United Kingdom during the eighteenth century or had developed as principles of common law to protect the rule of law and individual freedom. Yet the British authorities had been far more careful to ensure that these principles were observed at home than in the colonies. The Americans were therefore not impressed with entrusting their rights to unwritten constitutional principles or the common law. Con​verting these human rights tenets into prose, and then placing them in a written constitution that could not easily be amended, was an ex​periment in devising a more effective means of protecting rights and liberties.  It is a procedure Canada initially rejected but has now adopted.

Canada's Bilingual and Bireligious Heritage

The two most important cleavages in the colonies that were to become Canada were language and religion. An agreement to create a new federation could be secured only if there were minimal constitutional guarantees for the linguistic and religious minorities in each of the new provinces and for the francophone minority in federal institutions. The minorities in the provinces overlapped each other, but not perfectly. Although francophones tended to be Roman Catholic and anglophones Protestant, there were also anglophone Catholics in each colony. Thus, the constitution contains separate guarantees of minority language rights and minority religious education rights.

Section 133 of the British North America Act (BNA Act) states that either English or French may be spoken by anyone in Parliament or in the Quebec legislature and that both languages must be used in the records, journals and enactments of both legislatures. Further, either language may be used in courts of Quebec or in any courts established by Parliament (today these latter are the Supreme Court of Canada, the Federal Court and the Tax Court). Section 133 was thus intended to protect the anglophone minority in Quebec and the francophone minority in federal institutions. When Manitoba gained provincehood in 1870, after Louis Riel's failed rebellion, franco-Manitobans were granted similar language guarantees in the Manitoba Act. The francophone minority in the North-West Territories was provided with similar language rights in a federal statute. These provisions continued in Alberta and Saskatchewan when these provinces were created in 1905, subject to change by the provincial legislatures.

The denominational school rights are contained in the somewhat complex section 93 of the BNA Act. Section 93 gives the provincial legislatures the power to make laws in relation to education, except that no law can "prejudicially affect any Right or Privilege with respect to Denominational Schools which any Class of Persons" had in a province when it was admitted to Canada. If a province attempts to reduce the denominational school rights of a religious minority, those affected can appeal to the federal government, not only to request protection of rights granted at the time of entry into Canada, but also to request the protection of rights granted since that time. If the government decides that the grievance is legitimate, then the federal Parliament may enact legislation to remedy the situation. The federal Parliament's power to enact remedial legislation has never been used, although in 1896 the federal Conservative government drafted remedial legislation to protect Roman Catholic schools in Manitoba. An election intervened, however, and it was won by the Liberals. The new Prime Minister, Wilfrid Laurier, negotiated a settlement with the Manitoba government instead of intervening with federal legislation.

The language and denominational school rights in the BNA Act have been called a "small bill of rights" by Peter Hogg (1). They were so important to the creation of Canada that they were the only substantive rights written into our original constitution. The Fathers of Confederation did not regard this "small bill of rights" as a bill of rights in the American sense, but simply as a practical necessity to bring about the union of the British North American colonies. The constitutional rights in Canada resulted more from duties owed by governments as a result of political compromises than from the idea that there are natural liberties which governments are prohibited from interfering with. The U.S. Bill of Rights concentrated more on rights in the latter sense.

In fact, Canada's political elite was very much opposed to the concept of an American-style bill of rights. The Fathers of Confederation preferred the parliamentary form of government that had evolved in the United Kingdom. One of the working principles behind the parliamentary system is legislative supremacy, and this principle has overshadowed the entire debate about how civil liberties should be protected in Canada. Fears about losing legislative supremacy hampered judicial enforcement of the civil liberties principles before 1960. With one exception, the Supreme Court's view of legislative supremacy also prevented the judiciary from striking down statutes that conflicted with the Canadian Bill of Rights. The same principle continues to trouble the Supreme Court in its search for an acceptable interpretation of the Charter. For these reasons, it is necessary to take a closer look at the concept.

Legislative Supremacy

At first glance, legislative supremacy may seem like a straightforward legal concept that has no obvious connection with civil liberties. After the Glorious Revolution of 1688, it was accepted that the legislative branch of government could determine the powers of the other two branches: the executive (which became known as the cabinet and the public service) and the judiciary. Canada inherited the principle of legislative supremacy pursuant to the preamble of the BNA Act, which stated that Canada would have a constitution "similar in principle to that of the United Kingdom."
Legislative supremacy could not apply to Canada in exactly the same way as it applied to the United Kingdom for three reasons. First, since Canada was a federal country, there was no single legislature that was "supreme." Instead, each of the legislatures, federal or provincial, was supreme within its own jurisdiction. Second, since Canada was until 1931 subservient to the British government with regard to external relations, no legislature in Canada was supreme in this field. Third, since the British North America Act did not contain an amending formula, the British Parliament, until 1982, had legal responsibility for amending Canada's constitution. (After 1867, however, the British Parliament always amended Canada's constitution according to the wishes of the relevant Canadian authorities.) In sum, legislative supremacy in Canada meant simply that the federal and provincial legislatures, within the bounds of their jurisdictions, could determine the powers of the other two branches and of subordinate administrative bodies.

The usefulness of the principle of legislative supremacy in a legal sense is that it provides judges with a guide for ranking legal rules. If a judge encounters a conflict between a statute and a cabinet order, or between a statute and the common law, the statute takes precedence in both cases because legislatures, which create statutes, are superior to cabinets and the judiciary. If there is a conflict between two statutes, the more recent one takes precedence because a current legislature is legally supreme at any given time. Clearly, judges need rules to assist them in distinguishing between valid and invalid laws, and legislative supremacy is helpful in this regard.

The principle of legislative supremacy, however, took on an aura far in excess of these straightforward implications. From the late eighteenth century until very recently, legislative supremacy was thought of as having almost sacrosanct properties. Canadian judges between 1960 and 1982 were reluctant to give priority to the Canadian Bill of Rights over other statutes because they feared that in doing so they would negate legislative supremacy. In large measure, this expansion of the principle was the result of the writings of the late-nineteenth-century British constitutional lawyer A.V. Dicey. In 1885 Dicey published a comprehensive analysis of the British constitution entitled Introduction to the Study of the Law of the Constitution. The book has had an enormous impact on the thinking of British and Canadian lawyers and judges. Dicey declared that legislative supremacy was "the dominant characteristic of [British] political institutions."

Dicey wrote during the time of the ascendancy of notions of British political and cultural superiority, and a major purpose of his analysis seems to have been to prove the excellence of British constitutional principles compared to those of other world powers, such as France, Germany and the United States. Dicey praised legislative supremacy for its promotion of popular sovereignty — the legislative branch, controlled by the (property-owning) people, is supreme — for enabling governments to react quickly to crises, and for facilitating flexible constitutional adaptation to changing circumstances. Contrasting the virtues of legislative supremacy with some of the problems that he identified with the U.S. constitution, he pointed out that the U.S. constitution was so difficult to amend that it could be considered practically unamendable. (Amendments require the assent of three-quarters of the state legislatures, all except one of which are bicameral, and two-thirds of each House of Congress.) Thus, instead of having popular sovereignty in any real sense, Americans lived under a regime of constitutional supremacy. Because judges decide the meaning of the constitution, constitutional supremacy really meant judicial supremacy. Dicey also claimed that the U.S. constitution limits the ability of governments to respond to crises and prevents adaptation to changing times.

The process judges follow when they compare lower-status laws with higher-status laws (such as a constitution), with a view to striking down lower-status laws that are incompatible with the higher laws, is known as "judicial review." Dicey considered that judicial review of legislative enactments cannot coexist with legislative supremacy. He thought that one of the legal implications of legislative supremacy —that a legislature must be considered free to change previous legislation — should be broadened to become a political principle of the constitution — that a legislature cannot set limits on itself, even limits it can amend. This Diceyan thinking had a predominant impact on the way in which Canadian courts approached the Canadian Bill of Rights. But even before the Bill of Rights, Canadian judges were often reluctant to tamper with government decisions affecting human rights.

Civil Liberties Cases Prior to the Canadian Bill of Rights

The record of the courts in protecting civil liberties during the first nine decades after Confederation is mixed. As a rule, judges felt that, because of legislative supremacy, they had no power to stop violations of human rights unless the law that caused the violation offended the federal division of powers. In 1899 the Judicial Committee of the Privy Council in London (which served as Canada's highest appeal court until 1949) struck down a British Columbia law that prohibited anyone of Chinese origin from working in mines [131]. The committee found that this provincial law interfered with federal jurisdiction over "naturalization and aliens." In 1902, however, the Judicial Committee upheld British Columbia legislation that denied the vote to Canadians of Asiatic origin as being within the proper bounds of provincial jurisdiction [30]. This legislation remained in effect until after the Second World War. The Judicial Committee commented, in accord with the principle of legislative supremacy, that the judges could not consider "the policy or impolicy of such enactment."

Some judges were of the opinion that the liberal ideal of equality applied to all private facilities that had a government license. As an illustration, in 1899 a black man successfully sued a Montreal theatre in the Quebec Superior Court for refusing to allow him and his female companion to occupy the better seats in the house [43]. This approach did not win many fans among the judges, however. In 1921 the Quebec Court of Appeal found that racial segregation in theatres was acceptable as an exercise of the private rights of theatre owners [49]. The Supreme Court of Ontario in 1924 dismissed a suit by a black man against a restaurant owner who would not serve blacks [38]. Similarly, in 1939 the Supreme Court of Canada dismissed a suit by a black man who was refused service in the tavern at the Montreal Forum. The majority on the Court stated that "[a]ny merchant is free to deal as he may choose with any individual member of the public," unless a specific law creates restrictions [25].

In 1914 the Supreme Court upheld Saskatchewan legislation that forbade those of Chinese origin to employ white women. The chief justice actually applauded the legislation for protecting the "bodily health" and "morals" of white women [67]. During this era, federal immigration laws made it almost impossible for Chinese women to enter Canada; these laws remained in place until the 1950s.

It was not until 1930 that women were recognized as legal "persons." In 1928 the Supreme Court was asked whether the word "persons" in section 24 of the BNA Act — the section that defined eligibility for Senate appointments — included women. The Supreme Court gave the standard legal answer up to that time: no. The appeal to the Judicial Committee produced a different result [35]. The Judicial Committee likened the Canadian constitution, the BNA Act, to a "living tree" that should be interpreted in the light of changing social circumstances. The committee noted that attitudes towards the position of women had changed, and that the constitution should take this into account. It declared that women should now be included in the term "persons" in section 24.

Beginning in the 1930s, some judges attempted to establish a new route to protect civil liberties claims, over and above the established rules of common law. This approach was rooted in the preamble to the BNA Act. The preamble to the 1867 constitution states that the provinces forming the new country "[d]esire to be federally united ... with a Constitution similar in Principle to that of the United Kingdom." These words imply that the civil liberties principles that had developed in the United Kingdom before 1867 (being part of that country's unwritten constitution) became an essential feature of our constitution. The question arises, however, whether legislative enactments that violate the U.K.'s human rights principles are subject to judicial review in this country.

The Supreme Court of Canada was faced with this question in 1938. The previous year, the Social Credit legislature in Alberta enacted a package of legislation that was intended to put Social Credit theory into effect, and thus to bring the province out of the Depression. The federal government referred the legislation to the Supreme Court of Canada. (The Supreme Court Act permits the federal government to send "references," which are often questions about the constitutionality of legislation, directly to the Supreme Court.)

The package of legislation referred to the Court included the Accurate News and Information Act, better known as the "Alberta Press Bill." This legislation gave a government agency, the Social Credit Board, the power to prohibit the publication of a newspaper, force a newspaper to print corrections of articles that the board considered inaccurate, and prohibit newspapers from publishing articles written by certain blacklisted persons. The reason that the bill was included with the Social Credit legislation was that the government thought that the monetary reforms would only work if the people believed in them. Leading Alberta newspapers had ridiculed Social Credit theory, thus diminishing the theory's credibility.

The Court unanimously found the Alberta Press Bill ultra vires (beyond the powers of the legislature) [76]. It viewed the bills as closely connected to the other Social Credit bills that it had declared ultra vires because they invaded the central government's jurisdiction over banking, interest and legal tender. However, three judges, led by Chief Justice Lyman Duff, saw the Alberta Press Bill as so contrary to the constitutional principle of freedom of the press that they felt compelled to give additional reasons.

Duff based his civil liberties argument on two points. First, as noted earlier, the preamble to the BNA Act has the effect of implanting in Canada the civil liberties principles of the U.K., which included freedom of the press and freedom of speech. Second, because the BNA Act stipulates that the House of Commons must be elected and that its members must represent the provinces proportionately according to their populations, then the House is a "representative" body. Both of these features mean that the constitution "contemplates a parliament working under the influence of public opinion and public discussion .... [I]t is axiomatic that the practice of this right of free public discussion of public affairs, notwithstanding its incidental mischiefs, is the breath of life for parliamentary institutions." In other words, freedom of the press is essential to democracy. (The almost universal adult franchise achieved by 1937 gave somewhat more weight to Duff's argument than it would have had in 1867.)

This reasoning became known as the "Duff Doctrine." Had it ever been adopted by the majority of the Supreme Court, it is possible that there might have been less public demand for a charter of rights and freedoms because the Duff Doctrine would have been there to protect rights. Duff's approach raised issues the Court was never able to resolve, and thus a majority never endorsed it until the Charter era. The most important of these issues is the question of whether Duff's approach can be squared with legislative supremacy.

If Canada did have a legally enforceable implied bill of rights, then what had been constitutional principle in the U.K., as enforced through the political process, would become part of a rigid constitution in Canada, as enforced by judges. This judicial enforcement of civil liberties could limit the powers of legislatures and thus would call legislative supremacy into question. Moreover, because the implied bill of rights would consist of abstract principles and judicial decisions about these abstractions, it would be even less clear than a written bill of rights. As a result, legislative powers would not only be limited, but limited in a very imprecise fashion. Judges understandably were reluctant to impose such a major change on the Canadian political system.

Neither the implied bill of rights nor any of the other procedures the courts had developed to protect civil liberties were of much use to Japanese Canadians during and immediately after the Second World War. In one case, a 1945 deportation order issued against British subjects of Japanese origin was upheld by the Judicial Committee [28]. (In the United States, the judiciary allowed the detention of Japanese Americans in spite of the Bill of Rights.) The total suspension of human rights for Canadians of Japanese origin, the confiscation of their property, and their forced internment during the war marked one of the low points for civil liberties in Canada. Although Prime Minister Mackenzie King had personal doubts about the necessity for this treatment of Canada's Japanese citizens, he realized that the majority of Canadians were suspicious and distrustful of the Japanese Canadians and wanted "tough" action. The measures taken may have been carried out more to boost the morale of the average Canadian for the war effort than for security reasons.

Another major civil liberties issue prominent around the same time concerned the Gouzenko affair. Igor Gouzenko, a Soviet cipher clerk who defected, provided Canadian authorities with a list of Soviet "spies" in Canada. As a result, twenty-six persons were arrested and held incommunicado. The usual procedural rights were suspended under the authority of the War Measures Act, and secret trials were held in 1945. Detainees and many witnesses were not allowed to consult counsel and were not informed that their testimony might be used as evidence against them. When these abuses became public knowledge in 1946, many concluded that the government had unnecessarily restricted basic legal rights. According to Cynthia Williams, the civil liberties section of the Canadian Bar Association viewed such measures as "totally unacceptable in peacetime and a threat to Canadian democracy and the rule of law."

The Supreme Court did succeed to some extent in protecting civil liberties in Quebec during the infamous and repressive era of Premier Duplessis. During the 1950s, the Court was challenged by seven cases in which individuals claimed that their civil rights had been unfairly restricted. In all of these cases, the Supreme Court decided in favour of the civil liberties claim and against the submissions of the Quebec government.

Three cases are particularly interesting. The Saumur case involved a Jehovah's Witness who had been distributing literature on the streets of Quebec City [123]. Both provincial and municipal authorities had been active in restricting the activities of the Jehovah's Witnesses, whose doctrine was highly insulting to the Roman Catholic Church. The Quebec City Council had enacted a by-law, ostensibly to keep the streets free of litter, which prohibited the distribution of literature on sidewalks without a permit from the chief of police. The chief, of course, would give permits to anyone except Jehovah's Witnesses. Saumur appealed his conviction under the bylaw all the way to the Supreme Court. He claimed that his freedom of religion and of speech, as protected by Canada's implied bill of rights pursuant to the Duff Doctrine, had been violated. The Supreme Court struck down the Quebec City by-law in a 5-4 decision, but the majority could not agree on their reasons. Two judges cited the Duff Doctrine, interpreting it to include freedom of religion as well as freedom of speech and the press, while two others claimed that only the federal Parliament could restrict freedom of religion under its criminal-law power. A fifth judge found that the by-law conflicted with a provincial statute that protected freedom of worship.

In 1937 the Quebec legislature enacted a law, commonly known as the "padlock law," which allowed the police to lock up any premises that were used to distribute information on communism. A tenant named John Switzman had been distributing Communist literature from his apartment in 1949, and he was duly locked out of his home as a result. His landlady, Freda Elbling, sued for cancellation of the lease. Switzman claimed that the padlock law was ultra vires, both because of the Duff Doctrine and because it trenched on the federal criminal power. Eight years after Switzman was locked out of his home, the Supreme Court struck down the padlock law on the grounds that it violated the federal Parliament's criminal jurisdiction. Five of the eight judges in the majority relied on the criminal power argument. Only three judges invoked the Duff Doctrine in their reasoning [128].

Because of the many instances of harassment of Jehovah's Witnesses by Quebec authorities in the 1950s, the Witnesses were frequently in court and often had to post bail to stay out of jail until their trials. A wealthy Montreal restaurateur by the name of Frank Roncarelli would often post bail for the Witnesses, much to the annoyance of the authorities. Premier Duplessis tried to bring Roncarelli to heel by ordering the cancellation of his liquor license. Frank Scott, the well-known civil liberties lawyer and professor, represented Roncarelli in his suit to regain the license. Scott argued that Duplessis had violated the rule of law in that the premier had no statutory authority to order the cancellation of Roncarelli's license. Moreover, by singling out Roncarelli, the premier had acted in an arbitrary fashion, thus violating the principle of the equal application of the law. The Supreme Court agreed, and Roncarelli regained his license [119].

The Duplessis era, along with the early Social Credit period in Alberta, the early civil liberties abuses in B.C. and Saskatchewan, legalized discrimination against blacks, and the treatment of Japanese Canadians during the Second World War, had taught important lessons about civil liberties. Legislatures, cabinets and the majority of voters, it was clear, could not always be trusted to enforce human rights. As well, the mechanisms developed by the common-law courts to protect civil liberties, while spectacularly effective in a case like Roncarelli, were not as effective as might have been hoped. Finally, the Duff Doctrine of an implied bill of rights seemed incapable of winning the support of the majority of the Supreme Court.
The Canadian Bill of Rights Era

John Diefenbaker was a Prairie populist who was concerned about the potential that the rapidly expanding federal and provincial bureaucracies had for limiting individual freedoms and procedural safeguards. That concern, coupled with an abhorrence of racial discrimination, convinced him that Canada needed a bill of rights. He also realized the potential that a Canadian bill of rights could have for promoting the concept of "one Canada." According to Diefenbaker, the bill could become a symbol that would transcend regional identities and apply to "all, including the poor, the dispossessed, the ignored and the shut-out."

Diefenbaker was familiar with the Saskatchewan Bill of Rights, which had been enacted by the provincial CCF (Co-operative Commonwealth Federation) government in 1947. The Saskatchewan bill was the first written bill of rights to be enacted in any Canadian jurisdiction. It applied only within the province, and it contained no enforcement mechanism. There was very little litigation concerning the Saskatchewan bill, in part because lawyers were not used to a bill of rights and were therefore uncomfortable with pursuing claims under its authority. However, the bill was popular with the voters, and it did have some educational value.

There is evidence from Diefenbaker's own writing that he preferred a Canadian bill of rights that would have a superior status over other laws. In other words, the bill would be entrenched into the constitution through an amendment to the BNA Act. The BNA Act, as a British imperial statute, took priority over the enactments of federal and provincial legislatures.
Diefenbaker was unable to obtain the broad consent of the provincial governments that was needed for such an amendment. He therefore settled for a bill of rights that was just an ordinary enactment of Parliament. As such, it lacked the constitutional authority of the BNA Act. Moreover, it could apply only to matters under the jurisdiction of the federal government. Nevertheless, as W.H. McConnell (2) has shown, Diefenbaker and his party thought they had created a bill of rights the courts could use to nullify federal legislation that conflicted with it.

The Bill of Rights is relatively simple in its format. Its central provisions cover only one and one-half pages. This compares with seven equivalent pages for the Canadian Charter of Rights and Freedoms.

Section 1 of the Bill declares that several rights and freedoms "have existed and shall continue to exist." They include the following: the right to "life, liberty, security of the person and enjoyment of property," unless deprived thereof "by due process of law"; the right to "equality before the law and the protection of the law"; and the freedoms of religion, speech, assembly, association and the press. These rights and freedoms are "to exist without discrimination by reason of race, national origin, colour, religion or sex."

Section 2 protects a number of rights that Canadians have when confronted with the legal judicial system. These rights are based on the procedures developed by judges through the common law to protect civil liberties. They include the right not to be arbitrarily detained or imprisoned or to be subjected to "cruel and unusual treatment or punishment." Moreover, no one can be arrested or detained without knowing the reason, and detainees have a right to retain a lawyer "without delay." Section 2 affirms the habeas corpus remedy. Furthermore, it states that individuals cannot be forced to give evidence without their lawyer being present, or forced to give evidence that would incriminate them.

Section 2 also confirms the right to "a fair hearing in accordance with the principles of fundamental justice for the determination of ... rights and obligations, the right to be presumed innocent until proven guilty in a fair and public hearing by an independent and impartial tribunal, the right to reasonable bail and the right to an interpreter."

Section 2 of the Bill contains a controversial "notwithstanding" clause, which reads as follows: "Every law of Canada shall, unless it is expressly declared ... that it shall operate notwithstanding the Canadian Bill of Rights, be so construed and applied as not to abrogate ... any of the rights or freedoms herein recognized." Some may wonder what use a bill of rights is if Parliament can override it through a notwithstanding clause. Yet, upon closer examination, the clause provides some benefits. For one thing, it clearly indicates that the Bill was intended to take priority over other ordinary statutes. If the Bill was not intended to be superior to other statutes that contradicted it, there would be no need for the notwithstanding clause. It must also be kept in mind that if Parliament utilizes the notwithstanding clause, it is not necessarily overriding a right in the abstract, but rather the Supreme Court's interpretation of a right. As the Court decisions discussed below will show, since judicial reasoning about rights can sometimes leave much to be desired, an "escape clause" for legislatures can be more than justified on this ground alone.

The major legal hurdle involving the new Bill of Rights was how, in a system with legislative supremacy, an ordinary statute like the Bill could take precedence over other ordinary statutes, particularly those enacted after it. According to legislative supremacy, a current legislature is always supreme and cannot be prevented from amending laws by the enactments of a previous legislature. Diefenbaker and his supporters were never clear on how this difficulty could be overcome. They seemed simply to have faith that judges would somehow find a solution.

Canadian judges did not find the solution to the apparent constraints of legislative supremacy. In a 1985 Charter case, Mr. Justice Gerald Le Dain commented on the reason the Supreme Court had failed to give the Bill of Rights the broad and liberal interpretation that the Court gave to the Charter [109]:
[Al court cannot, in my respectful opinion, avoid bearing in mind an evident fact of Canadian judicial history, which must be squarely and frankly faced: that on the whole, with some notable exceptions, the courts have felt some uncertainty or ambivalence in the application of the Canadian Bill of Rights because it did not reflect a clear constitutional mandate to make judicial decisions having the effect of limiting or qualifying the traditional sovereignty of Parliament.
The Supreme Court's first major decision on the Canadian Bill of Rights, Robertson and Rosetanni v. The Queen [117], was one of those decisions in which the Court demonstrated the "uncertainty or ambivalence" referred to by Le Dain. The issue was whether the federal Lord's Day Act violated the guarantee of freedom of religion in the Bill. Robertson and Rosetanni operated a bowling alley in Hamilton and kept it open on Sundays in violation of the Lord's Day Act. They argued that the guarantee of freedom of religion in the Bill of Rights should take priority over the Lord's Day Act. Their position was that the act violated freedom of religion because it forced them to comply with a religious practice — the observance of a religious holy day — against their will.

      A panel of five judges heard the case, and Mr. Justice Roland Ritchie wrote the opinion for the majority of four.  Ritchie contended that the Bill was not intended to protect rights and freedoms in the abstract, but rather rights and freedoms as they existed in 1960. He referred to section 1 of the Bill, which stated that the rights in the Bill "have existed and shall continue to exist." (This phrase had been inserted into the Bill to allay the perception that the Bill was giving Canadians new rights that had not previously existed in convention or the common law.) He argued that the Bill therefore referred to freedom of religion as it existed in Canada in 1960.

Ritchie concluded that freedom of religion in 1960 implied an "absence of disabilities." In other words, governments ought not to prevent people from participating in their preferred religious practices, but they are free to promote certain religious practices. The Lord's Day Act, he claimed, merely promoted the observance of the Christian holy day. It did not prevent members of other religions from practicing their religions — it simply resulted in a minor inconvenience for them. According to Ritchie, "the practical result of this law on those whose religion requires them to observe a day of rest other than Sunday is a purely secular and financial one in that they are required to refrain from carrying on or conducting their business on Sunday as well as on their own day of rest."

Ritchie acknowledged that the Lord's Day Act had a clearly religious purpose. He claimed, however, that in determining an infringement of freedom of religion, it was the effect rather than the purpose of the legislation that counted. For Ritchie, the effect of the act was purely secular. It merely established a weekly holiday. (In a 1985 Charter case known as Big M [82], the Supreme Court rejected Ritchie's interpretation of freedom of religion. This case is reviewed in chapter 3.)

This narrow interpretation of the Bill of Rights allowed the Court's majority to avoid the appearance of interfering with legislative supremacy. Mr. Justice John Cartwright dissented, however, claiming that the Lord's Day Act plainly violated the Bill. He disagreed with Ritchie that the purpose of legislation is irrelevant in determining an infraction of freedom of religion. "[T]he purpose and the effect of the Lord's Day Act are to compel under the penal sanctions of the criminal law, the observance of Sunday as a religious holy day by all the inhabitants of Canada.... In my opinion a law which compels a course of conduct, whether positive or negative, for a purely religious purpose infringes the freedom of religion."

Cartwright was also of the opinion that the Bill of Rights authorized judges to strike down laws that violated rights. Some lower-court judges and academics had argued that the Bill should be treated as a mere aid to interpretation in order to protect legislative supremacy. If the Bill were treated as an aid to interpretation, or "rule of construction," it would mean that judges would apply the Bill only in cases where it was unclear whether Parliament had intended a particular law to violate a right. In cases where a law clearly violated a right, the Bill would be of no use. Cartwright disagreed with this rule-of-construction approach. He pointed to the notwithstanding clause in the Bill and contended that if Parliament had intended the Bill to be simply a rule of construction, the notwithstanding clause would have been unnecessary.

The only case prior to 1982 in which the Supreme Court applied the Bill in such a way that a discriminatory statute became inoperative — the most famous of the "notable exceptions" referred to by Le Dain above — was the Drybones decision [86]. During the seven years between Robertson and Rossetani and Drybones, the Supreme Court had been subjected to a great deal of criticism from civil libertarians, who saw the judges as slaves to the theory of legislative supremacy. Whether because of sensitivity to this criticism or for some other reason, the majority in the Drybones decision applied the Bill so as to render inoperative a section of the Indian Act. The section in question created a liquor offence that applied specifically to Indians and created harsher penalties than the equivalent offence for the general public.

Ritchie, who wrote the majority decision, found that the Indian Act resulted in racial discrimination, since it denied Drybones equality before the law as guaranteed by the Bill of Rights. In explaining why the Bill of Rights gave the Court the power to declare inoperative the discriminatory section of the Indian Act, he followed the same line of reasoning that Cartwright had used in Robertson and Rosetanni to hold that the Bill of Rights was more than a rule of construction. Ritchie summarized his judgment with the following words: "[In] a nation in which, under the laws of Canada, it is made an offence punishable at law on account of race for a person to do something rich all Canadians who are not members of that race, may do with impunity," that person has been denied equality before the law. It is ironic that in the Drybones decision, Mr. Justice Cartwright dissented. He declared that his decision in Robertson and Rosetanni had been wrong. He had now concluded that it would be dangerous for the arts to usurp the legislature's role by striking down statutes that conflict with the Bill of Rights.

Within a few years, the majority on the Court came around to an approach approximating that of Cartwright's dissent in Drybones. In Lavell and Bédard decisions of 1974, the Court again adopted the Robertson and Rosetanni style of interpreting the Bill so as to avoid declaring statutes inoperative [4]. The issue was whether section 12 the Indian Act, which defines a status Indian and at that time treated Indian men more favourably than Indian women, violated the Bill. Section 12 declared that if an Indian woman married a non-Indian, automatically forfeited her Indian status. However, if an Indian to married a non-Indian, he not only retained his Indian status, but wife gained Indian status as well.

The cases were brought forward by two Indian women who had married non-Indians, thereby losing their Indian status. They claimed it section 12 discriminated against them on the basis of sex and that therefore they had been denied equality before the law.

This time the judges were split 5-4, with the majority finding no violation of sexual, equality. Once again, Mr. Justice Ritchie wrote opinion for the majority. Ritchie identified the central issue in the case as the meaning of the phrase "equality before the law" in the Bill Rights. The influence of Dicey in deciding this issue is evident:
"[E]quality before the law" as recognized by Dicey as a segment of the rule of law, carries the meaning of equal subjection of all classes to the ordinary law of the land ... and in my opinion the phrase "equality before the law" as employed in section 1(b) of the Bill of Rights is to be treated as meaning equality in the administration or application of the law by the law enforcement authorities and the ordinary courts of the land.... The fundamental distinction between the present case and that of Drybones, however, appears to me to be that the impugned section in [Drybones] could not be enforced without denying equality of treatment in the administration and enforcement of the law before the ordinary courts of the land to a racial group, whereas no such inequality of treatment between Indian men and women flows as a necessary result of the application of s.12 (1)(b) of the Indian Act.
Legal experts have been puzzling over this passage since it was written. Perhaps Ritchie was drawing attention to the fact that nothing compels Indian women to marry non-Indians, let alone to marry, so that discrimination based on sex is not a "necessary result" of section 12. However, the general consensus among legal commentators is that Ritchie did not convincingly distinguish between the discrimination in Drybones and that in Lavell and Bédard. Mr. Justice Bora Laskin, who had been appointed to the Supreme Court in 1971, wrote in his dissenting opinion that "unless we are to depart from what was said in Drybones," Lavell and Bédard were discriminated against contrary to the Bill. It seems likely that the Court had buckled under the strain of continued worry over the possible abandonment of legislative supremacy.

After Lavell and Bédard, the Supreme Court continued to find no inconsistency between the Bill of Rights and discriminatory provisions in federal legislation. A good example of this is the Bliss case, in which the Court considered whether the provisions of the Unemployment Insurance Act that related to pregnant women violated the Bill of Rights [19]. In the 1970s the Unemployment Insurance Act stipulated a longer qualifying period for unemployment insurance benefits for pregnant women than for others to ensure that no pregnant woman could claim unemployment insurance benefits unless she was already working when she became pregnant. The majority on the Supreme Court could find no discrimination based on sex in these provisions; rather, the discrimination was based on pregnancy (notwithstanding that, barring new developments in medical science, only women can be pregnant).

Other Civil Liberties Cases

Not only did the Supreme Court interpret the Canadian Bill of Rights narrowly during this period, it also tended to dismiss civil liberties claims that arose outside of the Bill. It should be remembered that the Bill applied only to federal laws and administrative activities. Therefore, civil liberties claims that did not challenge a federal law or administrative action tended to rely on the twin claims of the Duff Doctrine: that Canada inherited the conventional civil liberties of the United Kingdom in a judicially enforceable form and that freedom of expression is the "life and breath" of a democracy.

One such case arose in British Columbia in the early 1960s. In 1960 the Social Credit government of Premier W.A.C. Bennett was seriously threatened by the New Democratic Party (NDP) in a provincial election. Alarmed at gains made by the social democratic party, the right-wing Socreds determined to weaken the position of the NDP. The government realized that the NDP received most of its financial support from contributions by unions and that most unions received their funds from compulsory deductions from workers' paychecks (known as the "union check-off"). In 1961 the Social Credit legislature enacted a law forbidding unions to donate money to any political party — federal or provincial — if that money had been collected through the union check-off procedure. However, no similar ban was placed on business donations to political parties. This move effectively cut off the NDP's funding, while the Social Credit party's funding was left intact.

The issue of the validity of the B.C. labour legislation came to the Supreme Court of Canada in 1963 in the Oil, Chemical and Atomic Workers Union case [59]. The unions argued that the legislation violated the Duff Doctrine, since it prevented freedom of expression. In other words, funds were needed to fight an election campaign, and unless unions could spend their funds in the same way that businesses could during an election, they would be effectively muzzled.

The majority on the Supreme Court panel, four of seven judges, not only upheld the B.C. legislation, but praised it for protecting the right of workers not to have to contribute indirectly to a political campaign. The three dissenting judges, however, applied the Duff Doctrine. One of these judges, Mr. Justice Cartwright, noted that since unions in B.C. received 99.8 per cent of their funds from the union check-off, the new labour legislation had the practical effect of preventing unions from participating in political campaigns. (The issue of whether unions may contribute funds to political parties has led to several Charter cases. Most notable is the Lavigne case, in which Merv Lavigne, a college teacher, sought a declaration that union political contributions financed through the check-off violate "freedom of association" as protected by the Charter [72]. Lavigne lost in the Ontario Court of Appeal and also in the Supreme Court of Canada.)

Another civil liberties case involved the Hutterites. During the Second World War, there was a great deal of resentment against the communities of Hutterites in Alberta. The Hutterites (a Christian sect formed during the Reformation), being pacifist, refused to join the Canadian armed forces. They believe in communal living and operate a number of communal farms in Alberta. In response to public pressure, Alberta's Social Credit legislature enacted the Communal Property Act, which restricted the growth of the Hutterite communities. This discriminatory legislation was upheld by the Supreme Court in 1969 as a valid exercise of provincial jurisdiction over property [134]. The legislation was eventually repealed by the Conservative legislature in 1972 because it violated the spirit of the Alberta Bill of Rights, enacted in 1971.

Then there was the case of the journalist who in the 1970s challenged the constitutional validity of Nova Scotia's film censorship law [58]. The provincial censorship board had banned Last Tango in Paris, which the journalist wanted to see. When the case reached the Supreme Court of Canada in 1978, the Court's majority upheld the censorship laws as coming within provincial jurisdiction over "matters of a merely local or private nature" (section 92[16] of the Constitution Act, 1867). (Under the Charter, provincial film censorship laws will survive a court challenge only if the government can demonstrate that they are "reasonable limits" to freedom of expression.)

The last major case in which the Supreme Court considered the Duff Doctrine before the Charter era was a case involving the right to hold a demonstration. In November 1969 the Montreal City Council passed a by-law permitting the Executive Committee of the city to ban all public demonstrations for thirty-day periods. Shortly after the by-law was passed, the Executive Committee issued an ordinance prohibiting demonstrations for a month. This was a time of frequent demonstrations in Montreal — by students for changes in the universities, by supporters of Quebec independence and by those against the war in Vietnam. There had been about one hundred demonstrations in the first nine months of the year. The police were seriously concerned about terrorists taking advantage of the police preoccupation with demonstrations. With the police busy watching the crowds, it would be easier for a terrorist to slip a bomb into a mailbox or a public building.

The validity of the by-law was challenged in court by Claire Dupond, and the case eventually made its way to the Supreme Court of Canada in 1978 [1]. Dupond argued that the by-law offended the Duff Doctrine because it restricted freedom of speech. Demonstrations were considered to be "speech in action." Civil rights promoters throughout the Western world had learned that in order to increase public awareness of human rights, it is important to get media attention, and demonstrations are a very effective way of doing this. Demonstrations can also provide a rough indication of the level of public support for the ideas of the demonstrators.

Mr. Justice Jean Beetz wrote the opinion for the majority. He not only rejected all of Dupond's arguments but dismissed the claim based on the Duff Doctrine with a vigour that disturbed many civil liberties advocates in Canada. He wrote that "none of the freedoms referred to is so enshrined in the constitution as to be above the reach of competent legislation." As Peter Russell (7) has commented, this decision appeared "to be virtually the final nail in the coffin of [the Duff Doctrine's contention that there are] constitutional limits on provincial laws affecting fundamental rights and freedoms."

Furthermore, Beetz scoffed at the idea that demonstrations could be considered "speech in action":

Freedoms of speech, of assembly and association, of the press and of religion are distinct and independent of the faculty of holding assemblies, parades, gatherings, demonstrations or processions on the public domain of a city.... Demonstrations are not a form of speech but of collective action.
Mr. Justice Laskin wrote a strongly worded dissent, which was concurred in by Justices Spence and Dickson:

Here [in the Montreal by-law], persons who might seek to associate or gather for innocent purposes are to be barred ... because of a desire to forestall the violent or the likely violent. This is the invocation of a doctrine which should alarm free citizens even if it were invoked and applied under the authority of the Parliament of Canada.

Surprisingly, the reasonable presumption that the Duff Doctrine died in the Dupond decision has turned out to be highly exaggerated. In the case of OPSEU v. A.-G. for Ontario [62] (a 1987 case discussed in chapter 4), the Duff Doctrine was resurrected — by Mr. Justice Beetz. But in 1978 few would have predicted such an event.
Judicial Protection of Civil Liberties to 1982

It is clear that by the late 1970s the Supreme Court had adopted the view that if a particular law violated a human right, it was the responsibility of the appropriate legislature, not the courts, to amend the law. Most of the judges of our highest court did not wish to become involved in the determination of difficult civil liberties issues - issues they considered as more fittingly resolved by legislatures. As a result, the judges were reluctant to take steps that might weaken the political principle of legislative supremacy. As well as these practical considerations, the judges may also have considered that legislative supremacy was such a basic principle of our constitution that it ought not to be tampered with except through a constitutional amendment.

     So faithful was the Supreme Court to the Diceyan view of legislative supremacy that a widely accepted alternative to Dicey's view was never mentioned by the judges. This is the "manner and form" approach to the interpretation of bills of rights. According to proponents of this view such as Ivor Jennings, Geoffrey Marshall and Peter Hogg (1), a bill of rights represents a change in the procedure legislatures follow in creating laws. Such procedures are known as "manner and form" requirements — for example, subjecting proposed legislation to three votes, or "readings," in the legislature. Considered as a change to manner and form requirements, a bill of rights indicates that in addition to voting on a proposal three times, legislators will have to decide whether each statute they enact should be subjected to judicial review under the bill of rights. If they decide that the bill of rights should apply to a particular piece of legislation, then they merely enact the legislation. If they decide that the bill of rights should not apply, then they indicate this decision by declaring that the new legislation will operate notwithstanding the bill of rights.

If the Court had adopted the manner and form approach, it could have given effect to the Bill without abandoning allegiance to legislative supremacy. And the long-term consequences may well have been significant. A major impetus for a constitutional charter of rights came from those who were disappointed with how the Supreme Court had interpreted the Bill of Rights. For them, the only solution was the replacement of the legislative supremacy of the era of the Bill of Rights with a constitutional supremacy approach under an entrenched charter of rights. Had the Supreme Court given effect to the Bill, the pressure for a constitutional charter of rights would have been considerably less and the 1982 constitutional reforms might have taken an a different form.

In spite of the approaches the judges were taking to the Canadian Bill of Rights, statutory human rights legislation proliferated. This is because bills of rights tend to be popular with the voters, most of whom have little idea of how the bills are interpreted by the courts. In 1971 Peter Lougheed, then leader of the opposition in Alberta, promised voters during the provincial election campaign that if he became premier, the first task of the new Alberta legislature would be the enactment of an Alberta bill of rights. Lougheed won an upset victory, and the Alberta Bill of Rights became law in 1972.

In the early 1970s the image of the government of Quebec Premier Robert Bourassa was tarnished by the human rights violations that occurred during the October Crisis. To counter this image, the government introduced the Quebec Charter of Human Rights and Freedoms into the legislature. The Charter was enacted in 1975. But the strategy of appealing to the electorate with human rights legislation did not succeed for Bourassa, whose government was defeated by the Parti Québécois (PQ) in 1976.

Thus, by 1975, there were four statutory bills of rights in Canada — three provincial bills (in Saskatchewan, Alberta and Quebec) and he Canadian Bill of Rights. However, these bills were generally not taken very seriously by the legal community, and thus little litigation rose from them.

The four bills of rights applied to relations between governments and citizens. What they were intended to do was to protect private citizens from potential human rights violations by a government. They had no effect on human rights abuses in the private sector — for example, discrimination in employment, housing or restaurants. In order to combat such private discrimination, the Ontario legislature ad enacted a Human Rights Code in 1962. Unlike the four bills of rights discussed above, the Ontario Human Rights Code was administered by a Human Rights Commission. The commission would investigate complaints of discrimination, and where complaints were well-founded, it would attempt to negotiate a settlement. Because the commission would take a violation of the Human Rights Code to court only as a last resort, very little reliance was placed on the judiciary for enforcement of the code.

All of the other provinces eventually followed Ontario's example, and in 1977 the federal Parliament enacted the Canadian Human Rights Code to control private discrimination within federally regulated workplaces. The human rights commissions have successfully dealt with numerous examples of unjust discrimination, and from, this perspective, they have been successful. On the other hand, they can act only if they receive complaints, and consequently a great many cases of private discrimination are left unresolved.

The creation of the Canadian Charter of Rights and Freedoms has not diminished the importance of the human rights codes in combating private discrimination, because like the four statutory bills of rights, the Charter applies only to violations of civil liberties by governments. The Charter duplicates most of the provisions of the statutory bills of rights. Those parts of the statutory bills that have not been duplicated by the Charter, however, are still in effect. There are two sections in the Canadian Bill of Rights not duplicated by the Charter: the right to the enjoyment of property (section 1 [a]) and the right to a fair hearing in accordance with the principles of fundamental justice for the determination of rights and obligations (section 2[e]).

It is ironic that since 1982 the Supreme Court seems to have overcome its reluctance to enforce the statutory bills of rights. In fact, the statutory bills of rights, and also the human rights codes, have been labeled as “quasi-constitutional” by the Supreme Court. In conjunction with the Charter, they have become important mechanisms for promoting human rights in Canada.

Overview

Human rights are about interpersonal respect. How a political system can best protect human rights depends on variables specific to the time and the culture. The liberal democracies have attempted to promote rights through emphasizing individual liberty, procedural safeguards and equality of treatment. Canada's particular approach has been moulded by a somewhat greater stress on the "responsibility" aspect of rights than is the case in countries that put a higher value on the individualistic aspect of rights, and by the heritage of political compromises that created language rights and minority language education rights.

Canada's record of promoting human rights has been mixed. The history of human rights in Canada can be divided into three periods, each reflecting the different sets of mechanisms used to protect rights. During the first period, from Confederation to 1960, legislatures had primary responsibility for safeguarding the human rights principles inherited from the United Kingdom. The judiciary also played a role through its responsibility for upholding the common-law principles that had developed to protect rights. Neither the judiciary nor the legislatures had an unblemished record during this time, but neither did they have an exceptionally bad record compared with other liberal democracies. The second period began with the advent of the Canadian Bill of Rights. Courts were invited by legislatures to take on more responsibility for settling controversial human rights issues, but the invitation was rejected. The third period began in 1982 with the Charter of Rights and Freedoms, the topic of the next chapter.
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